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Model Penal Code: Sentencing
(American Law Institute 2023)

Provisions adopted May 24, 2017
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What is the American Law Institute? 
What is the MPCS? 

What is the Reporter’s role?
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The influence of the Minnesota 
Sentencing System
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MPCS and the “Minnesota Model”MPCS and the “Minnesota Model”

MPCS, Appendix B at 962
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MPCS, Appendix B at 963

MPCS, Appendix B at 965
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MPCS, Appendix B at 965

Public safety as a primary purpose 
of the sentencing system

Public safety as a primary purpose 
of the sentencing system
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MPCS § 1.02(2) at 51

MPCS § 1.02(2) at 51
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MPCS § 1.02(2)(a) at 51

Public safety  =Public safety  = • Offender rehabilitation
• General deterrence
• Incapacitation of dangerous 

offenders
• Reintegration of offenders into 

the law-abiding community   

• Offender rehabilitation
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The Principle of “Do No Harm”The Principle of “Do No Harm”

MPCS § 1.02(2)(a)(iv) at 51
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MPCS § 1.02(2)(a)(iv) at 51

Ç

• Probation conditions that are more onerous than necessary
Economic penalties that overwhelm people’s ability to support 

themselves and their families
Prison sentences that are unnecessary on public safety grounds

• Probation conditions that are more onerous than necessary
Economic penalties that overwhelm people’s ability to support 

themselves and their families
Prison sentences that are unnecessary on public safety grounds

IllustrationsIllustrations
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The MPCS and systemwide purposesThe MPCS and systemwide purposes

MPCS § 1.02(2)(b) at 51

MPCS § 1.02(2)(b)(iv) at 51

Ç
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Management of correctional resources 

Prison population control and the provision of 
needed resources for community penalties

Management of correctional resources 

Prison population control and the provision of 
needed resources for community penalties

Management of correctional resources 

Prison population control and the provision of 
needed resources for community penalties
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needed resources for community penalties
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Management of correctional resources 

Prison population control and the provision of 
needed resources for community penalties

Management of correctional resources 

Prison population control and the provision of 
needed resources for community penalties

Minnesota is the leader in using data to 
estimate the impact of policy changes 

on prison bedspaces

Minnesota is the leader in using data to 
estimate the impact of policy changes 
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Proportionality as a primary purpose 
of the sentencing system

Proportionality as a primary purpose 
of the sentencing system

The Principle of ProportionalityThe Principle of Proportionality
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Reference points for offense 
severity

Reference points for offense 
severity

MPCS § 1.02(2)(a)(i) at 51

Ç
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Proportionality under the guidelines is 
set for “ordinary cases”

Proportionality under the guidelines is 
set for “ordinary cases”

MPCS § 9.03 at 553
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The guidelines are a “first draft” of 
proportionate sentences

The guidelines are a “first draft” of 
proportionate sentences

The judicial departure power allows 
for adjustments when needed for 

individual cases

The judicial departure power allows 
for adjustments when needed for 

individual cases
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MPCS § 10.01(2)(a) at 697
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Reference points for sentence 
severity

Reference points for sentence 
severity

• Type of penalty imposed
Length of term
Intensity of sentence conditions

• Type of penalty imposed
Length of term
Intensity of sentence conditions
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Reference points should also include …Reference points should also include …

MPCS § 10.02(2) at 716
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MPCS § 10.02(2) at 716

Proportionality and appellate review 
of sentences

Proportionality and appellate review 
of sentences
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MPCS

For proportionality determinations, the 
“buck stops” in the appellate courts

MPCS

For proportionality determinations, the 
“buck stops” in the appellate courts

MPCS § 10.10(5)(b) at 824
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Criminal historyCriminal history

Criminal history and 
proportionality

Criminal history and 
proportionality

45

46



1/11/2024

24

Judgments of blameworthiness based on
criminal history should be balanced with
the fact that the person has already been
punished for prior convictions.

Judgments of blameworthiness based on
criminal history should be balanced with
the fact that the person has already been
punished for prior convictions.

MPCS § 9.06(1)(a) at 604
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Minn. Sent. Guidelines 1.A.3 (2023)

Criminal history and 
public safety

Criminal history and 
public safety
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Is criminal history the best available 
recidivism indicator?

Is criminal history the best available 
recidivism indicator?

MPCS § 9.06(1)(b) at 604
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Criminal history and 
racial disparities

Criminal history and 
racial disparities

MPCS § 9.06(1)(c) at 604

53

54



1/11/2024

28

DisparitiesDisparities

Minn. Sent. Guidelines 1.A.2 (2023)
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MPCS § 1.02(2), Reporters’ Note k at 108

TerminologyTerminology
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Numerical 
disparities in 

outcomes

Numerical 
disparities in 

outcomes

Inequities or 
Discrimination
Inequities or 

Discrimination

Numerical disparities are a warning 
flag for deeper inquiry

Numerical disparities are a warning 
flag for deeper inquiry
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MPCS § 8.07, Comment d at 521

MPCS § 8.07, Comment d at 521
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MPCS § 8.05 at 495

MPCS § 8.05 at 495
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A mitigating factor for circumstances 
of hardship, deprivation, 
vulnerability, or handicap

A mitigating factor for circumstances 
of hardship, deprivation, 
vulnerability, or handicap

MPCS § 9.05 at 576

65

66



1/11/2024

34

DeparturesDepartures

The MPCS welcomes reasoned 
departures

The MPCS welcomes reasoned 
departures
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MPCS § 9.03 at 553

Judicial departures are feedback for 
sentencing commissions

Judicial departures are feedback for 
sentencing commissions
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MPCS § 8.05(5) at 496

Probation and postrelease 
supervision

Probation and postrelease 
supervision
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MPCS § 9.02(6) at 541

MPCS § 9.02(6) at 541
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Minn. Stat. § 244.09, subd. 5. Promulgation of Sentencing Guidelines 

The Sentencing Guidelines promulgated by the commission may also establish 

appropriate sanctions for offenders for whom imprisonment is not proper. Any 

guidelines promulgated by the commission establishing sanctions for offenders for 

whom imprisonment is not proper shall make specific reference to noninstitutional 

sanctions, including but not limited to the following: payment of fines, day fines, 

restitution, community work orders, work release programs in local facilities, 

community based residential and nonresidential programs, incarceration in a local 

correctional facility, and probation and the conditions thereof.
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The problem of probation 
supervision rates

The problem of probation 
supervision rates

A lesser known phenomenon than 
“mass incarceration”

A lesser known phenomenon than 
“mass incarceration”
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Probation supervision rates in the U.S. 
compared to other countries

Probation supervision rates in the U.S. 
compared to other countries
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Minnesota had the fourth highest
probation supervision rate in the US at 

yearend 2021

Minnesota had the fourth highest
probation supervision rate in the US at 

yearend 2021

Danielle Kaeble,  Probation and Parole in the United States, 2021 
(Bureau of Justice Statistics 2023), at 21-22 app. tbl. 6
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Minnesota’s probation supervision rate 
in 2021 was nearly 70% higher than 

the average state

Minnesota’s probation supervision rate 
in 2021 was nearly 70% higher than 

the average state

Danielle Kaeble,  Probation and Parole in the United States, 2021 
(Bureau of Justice Statistics 2023), at 21-22 app. tbl. 6

MPCS: 

Probation and the prioritization of use 
of scarce correctional resources

MPCS: 

Probation and the prioritization of use 
of scarce correctional resources

83

84



1/11/2024

43

MPCS § 6.05, Comment  at 159

MPCS § 6.05, Comment  at 159
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Probation should be used when it serves 
its intended purposes

Probation should be used when it serves 
its intended purposes

MPCS § 6.05(2),(3) at 156
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MPCS § 6.05(2),(3) at 156

MPCS § 10.02(3)(a)-(c) at 716
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MPCS § 10.02(3)(a)-(c) at 716

MPCS § 10.02(3)(a)-(c) at 716
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Alternatives to probation in 
appropriate cases

Alternatives to probation in 
appropriate cases

Community service orders

Day fines (used in Europe)

Community service orders

Day fines (used in Europe)
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Unsupervised probationUnsupervised probation

Unconditional discharge as a 
stand-alone sentence

Unconditional discharge as a 
stand-alone sentence
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MPCS § 10.02(2)  at 716

• N.Y. Penal Law § 65.20(1), (2) (“sentence of 
unconditional discharge”)

Same: Alaska, Connecticut, Maine, New Hampshire

42 Pa. Cons. Stat. § 9723 (authorizing sentence of 
“guilt without further penalty”)

“Absolute discharge” in Canada

“Conviction and discharge” in New Zealand 
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Intensity of conditionsIntensity of conditions

“Do No Harm”“Do No Harm”
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MPCS § 6.05 at 158

Early release from probation termsEarly release from probation terms
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MPCS § 6.05 at 158

Postrelease supervision termsPostrelease supervision terms
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Many problems overlap with those in 
probation supervision

Many problems overlap with those in 
probation supervision

Length of termLength of term
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Should length of postrelease supervision 
terms be uncoupled from the length of 

the prison term?

Should length of postrelease supervision 
terms be uncoupled from the length of 

the prison term?

MPCS § 6.13(5) at 365

107

108



1/11/2024

55

MPCS § 6.13(5) at 365

Early dischargeEarly discharge
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MPCS § 6.13(7) at 365

Economic penaltiesEconomic penalties
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Economic penalties and public safetyEconomic penalties and public safety

Economic penalties can be barriers to 
rehabilitation and reintegration

Economic penalties can be barriers to 
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The MPCS principle of “reasonable 
financial subsistence”

The MPCS principle of “reasonable 
financial subsistence”

MPCS § 6.06(6) at 186
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Abrogation of correctional feesAbrogation of correctional fees

MPCS § 6.10 at 284

117

118



1/11/2024

60

Other subjects for possible 
discussion

Other subjects for possible 
discussion

• Mandatory sentences

• “Second look” resentencing process for 
extremely long prison terms

• The decarceration of low-risk offenders

• Sentencing of juveniles as adults

• Future informational and research needs

• Expand guidelines to cover misdemeanors?
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