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1. THE SENTENCING COMMISSION 

Q. What year was the commission established? 
Has the commission essentially retained its 
original form or has it changed substantially or 
been abolished?  

The Arkansas Sentencing Commission was established 
in 1993.  It has remained in essentially the same form 
since its inception, though its duties have been 
expanded over time.1 

Q. Membership: who appoints them, for what 
terms, with what required qualifications?  

The Commission consists of nine voting members and 
two advisory members. The chair of the Senate 
Judiciary Committee and the chair of the House 
Judiciary Committee each appoint one of the two 
advisory members.   
 

The Governor appoints the 9 voting members: 
(3) Circuit judges; 
(2) Prosecuting attorneys; 
(2) Public defenders or private attorneys who mainly 
specialize in criminal defense; and 
(2) Private citizens.  
 

The voting members serve staggered terms of 5 years. 
Voting members serve until replacements are 
appointed.  The Governor selects one member to serve 
as Chair of the Commission.2 

Q. Is the commission an independent agency, or 
is it located in or hosted by some other state 
agency?   

The Arkansas Sentencing Commission is an 
independent criminal justice agency.3 

Q. How many staff does the commission have? 
Are they dedicated to the commission, or shared 
with another agency?   

The Commission has three current employees: one 
Executive Director and two attorneys.4 The Commission 
selects an Executive Director from a pool of candidates 
compiled by the chair.  The Executive Director then 
employs other employees as necessary to perform the 
duties of the Commission, subject to chair approval.5 

Q. What is the commission’s current statutory 
mandate?    

The Arkansas Sentencing Commission was created to 
“evaluate the effect of sentencing laws, policies, and 
practices on the criminal justice system, to make 
appropriate and necessary revision to the sentencing 
standards, and to make recommendations to the 
legislature on proposed changes of sentencing laws, 
policies, and practices.”6 
  

The Commission is statutorily mandated to adopt a 
sentencing standards grid and periodically review and 
revise those standards.  The commission may review 
crimes classifications and sentences and make 
recommendations for change when advisable to further 
the sentencing goals of the state.  It must also develop 
the necessary research and analysis system to review 
any proposed or existing legislation affecting 
sentencing length.7   

 

The Commission must also collaborate with the 
Administrative Office of the Courts to develop and 
implement a sentencing order.  Additionally, the 
Commission must produce annual reports regarding 
compliance with the sentencing standards generally.8 
 

Working alongside the Arkansas Board of Corrections, 
the Commission is mandated to develop a strategic plan 
for a balanced correctional system.  The Commission is 
also responsible for creating continuing education 
programs and seminars regarding the sentencing 
standards for presentation to judges, prosecuting 
attorneys, and public defenders.9 
 

In performing any of the above duties, the Commission 
has the authority to collect information, data, reports, 
and statistics from any state, county or local 
government agency, and may coordinate these efforts 
with the Administrative Office of the Courts, Arkansas 
Crime Information Center, circuit court clerks, and 
various state and local correctional agencies when 
necessary.10 
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Q. Do statutes and/or guidelines identify 
management of prison and jail resources as a 
goal?  

Yes.  The Commission is directly charged with leading 
strategic planning for the correctional plan for the state 
(in conjunction with the Board of Corrections).  In that 
role, one aspect of the Commission’s mandate is to 
“monitor compliance with sentencing standards, assess 
their impact on the correctional resources of the state 
with the assistance of the board, and determine if the 
standards further the adopted sentencing policy goals 
of the state.”  Additionally, the commission must 
“determine the feasibility, impact on resources, and 
budget consequences of any proposed or existing 
legislation affecting sentence length.”11 

Q. Are sentencing practices studied by means of 
annual or other regular data sets? If so, are those 
data sets made available to outside researchers?  

The Commission primarily utilizes existing data sets 
that were compiled by other criminal justice agencies 
(e.g. Utah Commission on Criminal and Juvenile 
Justice). There are no regularly published data sets 
made available for outside research by the Sentencing 
Commission.12 
 

The Commission is required to produce annual reports 
regarding compliance with sentencing standards. The 
report must include a county-by-county and statewide 
accounting of: 
 

(1) Sentences to the Department of Correction and 
Department of Community Correction; 
(2) Average sentence length for each sentence by 
offense type and severity level; and 
(3)  Percentage of sentences that were upward 
departures from the sentencing standards (including 
the average number of months sentenced above the 
recommended sentences for these departures). 
 

The report also must include data from prior years.13 
 

 
 
 
 

2.  THE GUIDELINES 

Q. When were the guidelines first implemented?   

The Commission was created in 1993, and 
promulgated a sentencing grid, which became effective 
on January 1, 1994.14 

Q. In recent years, have they been modified at 
least once a year?    

The Commission is required to issue annual reports, 
and to periodically review the sentencing standards, but 
is not required to modify them annually.15   

Q. Do the commission’s recommended initial or 
modified guidelines require affirmative legislative 
approval, or do they take effect subject to 
legislative override?  

Although the statute defining the authority and power of 
the Arkansas Sentencing Commission appears to grant 
the Commission authority to revise the guidelines in 
compliance with the rulemaking procedures in the 
Arkansas Administrative Procedure Act subject to veto 
or modification by the legislature at the next session,16 
the Arkansas Legislature recently revised the 
Administrative Procedure Act to require legislative 
review prior to any rules taking effect.17 
 

The Commission is required to submit a biennial report 
to the Governor, General Assembly, and the Arkansas 
Judicial Council three months before the start of the 
Assembly’s regular session.  This report includes 
summaries of commission proceedings as well as 
legislative and administrative recommendations.18 

Q. Do the sentencing guidelines only apply to 
felonies, or are some misdemeanors and other 
lesser offenses also covered? Are some felonies 
excluded (e.g., those subject to life and/or death 
penalty)?   

The sentencing guidelines apply only to felonies.19 The 
sentencing procedures do not apply to probation 
revocation proceedings,20 nor do they apply when the 
crime is capital murder21 or when the sentencing phase 
is tried before a jury and the jury recommends a 
sentence to the court.22 
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Q. Is a grid used? Are there multiple grids? How 
many severity levels does the grid contain? 

The Commission has adopted one Sentencing 
Standards Grid, which is divided into 10 offense 
seriousness levels.  Less serious offenses are ranked 
at offense seriousness level 1, and more serious 
offenses are ranked at offense seriousness level 10.23 

Q.  How is the presumptive sentence 
determined? 

The presumptive sentence is determined by finding the 
sentencing standards grid cell at the intersection of the 
column defined by criminal history (horizontal axis) and 
the row defined by the offense seriousness level 
(vertical axis) on the grid.24  Each cell sets forth the 
applicable disposition(s): Arkansas Department of 
Corrections (ADC), which involves commitment to the 
state prison; Community Correction Centers (CCC), 
which the courts may utilize as an alternative to ADC for 
certain target offenses; Alternative Sanctions (AS), 
which may include supervised or unsupervised 
probation, community service, or jail. When ADC is the 
applicable disposition, the guidelines also include an 
appropriate sentence duration (stated in months).25 

Q. Is the choice among types of sentences 
regulated by a “disposition” or other prison in/out 
line? Are “out” sentences accompanied by 
suspended execution of prison or suspended 
imposition of sentence? By definitive preclusion or 
prison for those cases?    

Yes, the Sentencing Grid contains a diagonal line which 
separates presumptive prison sentences from a 
presumptive choice of alternative sentencing options.  
This diagonal line begins with seriousness level 7, and 
moves diagonally down to the right, ending at the 
intersection of criminal history scores of 5 or higher, and 
criminal serious level 3.26  

For offenses not sentenced to the Department of 
Corrections, the court may suspend imposition of 
sentence or place the defendant on probation.27  The 
court is not authorized to suspend execution of 
sentence.28  

 

An offender cannot be sentenced to a term of 
imprisonment and a subsequent term of probation.  
However, a court may sentence an offender to a term 
of imprisonment and suspend imposition of sentence as 
to an additional term of imprisonment.29 

Q. Are there border boxes or other categories 
permitting multiple sentence types?    

Many of the cells on the sentencing grid permit multiple 
disposition types: ADC (Arkansas Department of 
Corrections), CCC (Community Correction Center) or 
AS (Alternative Sanctions).30  Within these cells, the 
court can impose any of the listed dispositions, and the 
sentence will not be considered a departure.  
Everything with a severity level of 8 or higher only 
prescribes ADC sentencing.31  

Q. Are the guidelines purely advisory, or are they 
legally binding?  

The sentencing standards are voluntary and thus are 
advisory.32    The presumptive sentence under the 
sentencing standards is considered the starting point 
for the sentencing process, but “[t]he full statutory range 
of punishment is available for all cases.”33 
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3. DEPARTURES AND SIMILAR 
ADJUSTMENTS TO GENERALLY-
RECOMMENDED SENTENCES  

Q. What is the overall/general standard for 
departure?   

The sentencing standards promulgated by the 
Arkansas Sentencing Commission are purely advisory, 
and the full statutory range of punishment is available 
in each case.  The presumptive sentence under the 
sentencing standards represents a typical case.  When 
a case is atypical, departure may be appropriate.34  The 
sentencing order must include information about any 
departure from the sentencing guidelines “on 
placement and sentence length, the number of months 
above or below the presumptive sentence, and the 
justification for the departure.”35  
 

Departure reasons are unnecessary when: 
(1) The imposed sentence does not depart from the 
presumptive sentence; 
(2) The sentence is a result of a probation or 
suspended imposition of sentence revocation 
proceeding;36 
(3) A jury has recommended a sentence; 
(4) The crime is a felony DWI; 
(5) The crime was capital murder; or 
(6) The offense is dismissed or nolle prossed (meaning 
prosecution is discontinued).37 

Q. Are there lists of aggravating and mitigating 
circumstances permitting departure? If so, are 
such lists non-exclusive? Is there a list of 
prohibited factors?   

The Commission’s enabling statute provides a non-
exclusive list of aggravating and mitigating factors that 
may be considered as reasons for departure.38 

 
 
 
 
 
 

Q.  Do the guidelines expressly address 
mitigations based on a guilty plea, acceptance of 
responsibility, and/or providing assistance to law 
enforcement?    

Assisting law enforcement in the resolution of other 
crimes and having an attitude that “suggests 
amenability to supervision” are both listed as mitigating 
circumstances on the supplementary form used for both 
the General Matrix and the Sex & Kidnap Matrix. The 
form does not suggest treating a guilty plea as a 
mitigating factor during sentencing.39  
 

Two specific acts of acceptance of responsibility are 
mentioned among the potential mitigating factors: 
(1) Before detection, the offender either compensates 
or makes a good faith effort to compensate the victim 
for any damage or injury,40 and 
(2) Before detection (in sexual offenses only), the 
offender admits voluntarily both the nature and the 
extent of the sexual offense, and seeks out and 
participates in professional treatment or counseling.41 
 

If the State finds that the defendant has made a good 
faith effort to provide substantial assistance to the 
investigation or prosecution of another alleged offender, 
the following circumstances may be considered as 
mitigating factors for the defendant’s own conviction: 
(1) The timeliness of the defendant’s assistance; 
(2) The nature and extent of the defendant’s 
assistance; and  
(3) The truthfulness, completeness, and demonstrable 
reliability of any information or testimony provided by 
the defendant.42 
 

In a guilty plea where the parties agree upon a sentence 
that is a departure from the guidelines, both parties 
must supply reasons for the departure. The judge 
retains authority to accept or reject the plea based on 
the facts of the case. If the plea is rejected, the 
defendant is allowed to withdraw the plea.43 

Q. Are there limits on the degree of durational 
(length-of-custody) departure?     

As advisory guidelines, the only limits on the degree of 
durational departure constraining a judge are the 
statutory minimum and maximum ranges for each 
particular crime.44 
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Q. Are there limits on the availability of 
dispositional departure (executed-prison vs. 
stayed sentence)?    

There are no limits on the availability of dispositional 
departure; the only limits on any departure are those 
imposed by each crime’s statutory requirements.45 

 

4.  PRISON RELEASE DISCRETION  

Q. Does the jurisdiction utilize parole release 
discretion or has it been abolished for all or most 
offenders?     

The timing of eligibility for parole is determined by 
statute, but the parole board retains release 
discretion.46  
 

The Commission is responsible for establishing transfer 
release eligibility.  Transfer release eligibility refers to 
the earliest time at which an offender can be transferred 
from prison to community supervision. The Commission 
placed a transfer eligibility line between seriousness 
levels six and seven on the grid.  If an offender is 
sentenced to a crime that falls above the transfer 
eligibility line, he or she must serve one half of the 
sentence before being eligible for transfer.  If the 
offender is sentenced in a category ranked 6 or less, he 
or she is eligible for parole release after serving one-
third of the sentence.  Under both scenarios, credit may 
be given for meritorious good time.47 
 

If an offender is convicted of a violent felony offense or 
any felony sex offense, and has previously plead guilty 
or nolo contendere, or has been found guilty of any such 
offense, the offender will not be eligible for release, and 
must serve 100% of the sentence.48 
 

An inmate who is sentenced under the Two and Three 
Strikes provisions for a violent felony may be 
considered eligible for parole or for community 
supervision transfer once they reach both their normal 
eligibility date for release and also attain a minimum age 
of 55 years old.49 

 
 
 

Q. Does the state have a “truth in sentencing” law, 
limiting the extent of early release?      

Utah does not have a “truth in sentencing” statute. 
Nonetheless, Utah qualified for federal grant funding 
(while the grant existed) aimed at promoting truth in 
sentencing because of its practices, including the use 
of sentencing guidelines to guide both sentencing and 
parole release decisions.50 
 

For offenders sentenced to prison, Arkansas law 
defines release eligibility based on the severity level of 
the crime committed. Specifically there are four 
categories requiring an offender to serve a certain 
percentage of the total sentence before release 
eligibility:  
(1) Certain violent or sex offenders must serve 100% 
of the sentence;51 
(2) Certain violent or drug trafficking offenders must 
serve 70% of the sentence;52 
(3) Offenders convicted of crimes above the transfer 
line (offense seriousness levels 7 through 10 on the 
grid) must serve one half of the sentence; and  
(4) Offenders convicted of crimes below the transfer 
line (6 and lower on the grid) must serve one-third of the 
sentence.53 
  

However, the parole board has discretion to deny 
release (that is, to deny transfer to community 
supervision) so the actual time to be served is 
uncertain.54 Most inmates are eligible for good time 
credits, though those credits may only reduce an 
inmate’s transfer eligibility time by one-half.55 
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Q. Do recommended and imposed sentences 
under the guidelines set the minimum time to serve 
in prison, the maximum, both the minimum and 
maximum, a target/recommended/expected prison 
duration, or some other combination of these 
parameters?  

The number listed on the grid is the ‘presumptive 
sentence’ and represents a recommended target 
maximum sentence.  As explained above, when an 
offender has been sentenced to prison, Arkansas law 
determines release eligibility based upon the severity of 
the crime.  Offenders may serve from one-third (for less 
serious offenses) to 100% of the pronounced sentence 
(for violent or sexual offenses) before being eligible for 
transfer to community supervision.  The parole board 
has discretion to transfer the offender from prison to 
community supervision or to deny the transfer, so the 
actual amount of time to be served is uncertain.56 

Q. Is the period of post-prison supervision 
independent of any unserved prison term?      

The period of post-prison supervision is the amount of 
time remaining in the individual sentence after the 
offender is released by the parole board.57  However, 
an inmate transferred or paroled to the Department of 
Community Correction is eligible to receive good-time 
reductions in his or her length of supervision.58 

Q. What good-time credits do prisoners earn? Is 
program participation considered?  

Prisoners earn good-time credits that allow for earlier 
release eligibility. An inmate may earn up to 30 days of 
‘good-time’ for each month of incarceration after the 
imposition of a sentence.59 The maximum an 
individual’s transfer eligibility date may be reduced is 
one half.60 Meritorious good time does not allow for an 
actual reduction in the length of an offender’s sentence, 
and the offender will serve the remaining time on 
parole.61 
 

Allocations of meritorious good time may be awarded 
for good discipline, behavior, work practices, job 
responsibilities, and involvement in rehabilitative 
activities while a prisoner is in custody.62 

 

Offenders who are sentenced to offenses that require 
service of 70% or 100% of their sentence are not 
eligible for a good time reduction in their eligibility dates 
for transfer to community supervision.  An exception, 
however, exists for those convicted of 
methamphetamine offenses and sentenced into the 
70% Parole Eligibility category. Those individuals are 
eligible for good-time reductions, reducing the total time 
served to not less than 50% of the original sentence.63 
Participation in BOOT CAMP, an alternative prison 
program, can also qualify inmates for early release.64 

Q. Are prisoners subject to exceptional, “second-
look” releasing mechanisms?   

Prison terms are not typically subject to exceptional, 
“second-look” releasing mechanisms, and inmates are 
generally held until their transfer eligibility dates.  There 
are three main exceptions that may allow for early 
release: 
 

(1) The Prison Overcrowding Emergency Powers Act 
(EPA) allows for the Board of Corrections to declare an 
overcrowding emergency when the population of the 
prison system exceeds 98% of its total capacity for a 
period of at least 30 days.  In such a situation, inmates 
can have their transfer eligibility date reduced by no 
more than three months to help alleviate the 
overcrowding.  Also, if there is a county jail backlog of 
over 500 inmates, an emergency may be declared 
allowing for any inmates incarcerated for nonviolent 
offenses and who have served at least six months of 
their time in prison to have their transfer eligibility date 
reduced by up to one year.65 
 

(2) Terminally ill or permanently incapacitated inmates 
may be eligible for home detention.66 
 

(3) Electronic monitoring of parolees may also allow for 
the release of certain inmates who have served 120 
days in a prison facility.  This is only available to inmates 
who were not sentenced by a bench or jury verdict and 
were sentenced according to a cell on the sentencing 
guidelines grid with an incarceration range of 36 months 
or less or a presumptive sentence of probation.  Only 
inmates who committed certain felonies may be 
eligible.67 
 

Otherwise, inmates may file a request to the Governor 
for a pardon or sentence commutation.68 
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5. RELATIONSHIP TO CRIMINAL 
LAWS 

Q. Did the guidelines replace some or all previous 
statutory maxima?    

The guidelines did not replace any previous statutory 
minima or maxima. “The statutory minimum and 
maximum ranges for a particular crime shall govern 
over a presumptive sentence if the presumptive 
sentence should fall below or above such ranges.”69 

Q. Are guidelines built on top of (i.e., equal to or 
more severe than) any remaining mandatory 
minima, or are they set independently and over-
ridden whenever a mandatory applies?     

The guidelines are set independently of the pre-existing 
statutory minima.  However, the statutory minimum 
governs over a presumptive sentence, so the statutory 
minimum should be followed when the two conflict.  The 
Arkansas Sentencing Commission explicitly recognized 
that the statutory minimums for certain DWI offenses 
are greater than the recommended sentences in the 
guidelines70 so departure reasons are not required 
when the statutory minimums are imposed.71  A 
departure reason must be given for all other statutory 
overrides that differ from the presumptive sentence, 
and in fact, one of the aggravating factors provided on 
the sentencing order is “Statutory minimum sentence 
overrides the presumptive sentence.”72    

 

Q. Are some “mandatory” minima subject to case-
specific “departure” or other exception? 

 
The statutory minimum or maximum ranges for a 
particular crime govern over the presumptive guidelines 
sentence if the presumptive sentence falls below or 
above the statutory ranges.73  
 
 

 
 
 
 
 
 

6. CRIMINAL HISTORY SCORING 

Q. What are the major components of the criminal 
history score?   

An offender’s criminal history score is computed from 
the following criteria: 
(1) Prior felony records; 
(2) Prior misdemeanor records; 
(3) Prior juvenile records; and 
(4) Custody status at the time of the offense. 
 

The statute defines ‘records’ as including: any 
convictions; findings of guilt; acceptance of guilty or 
nolo contendere pleas; prior probation instances, 
suspended impositions of sentence, or suspended 
executions of sentence; any records expunged after 
8/31/1994; and certain dismissals ordered after 
8/31/1994.74 
 

Weight is only assigned to Class A misdemeanors, 
which are the more serious misdemeanors.  Juvenile 
offenses will only be counted for offenses for which the 
juvenile could have been tried as an adult.75 
 

Custody status refers to the offender being under any 
type of criminal justice restraint when the offense was 
committed.  Restraints may include pretrial bond, 
suspended imposition of sentence, probation, parole, 
post-prison supervision, and release pending 
sentencing for a prior crime.76  

 Q. Does the jurisdiction utilize “decay”/washout 
rules, that is, do old convictions count less or drop 
out? Which older convictions decay, when, and 
how?   

Convictions for adult felonies in seriousness levels 6-10 
are always counted for criminal history purposes. 
Convictions for adult felonies in seriousness levels 1-5 
“will not be counted if a period of fifteen (15) years has 
elapsed since the date of discharge from or expiration 
of the sentence, to the date of the current offense.” 
Juvenile adjudications or misdemeanor convictions 
must have occurred within 10 years of the time of 
offense for the current conviction to be considered.77   
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Q. Do the Guidelines include any other significant 
limitations on how criminal history can be used 
(e.g., limits on eligibility for high-history categories; 
adjustments for older offenders)?    

For juvenile adjudications, weight is only assigned to 
offenses for which a juvenile could have been tried as 
an adult. Also, no more than one point may be accrued 
in total from juvenile offenses, unless one of the 
offenses was murder, kidnapping, aggravated robbery, 
rape or battery, from which an offender can accrue a 
maximum of two points.78  Additionally, points are only 
accrued for the most serious misdemeanors (Class A 
misdemeanors), and no more than one point may be 
accrued in total from misdemeanor offenses.79 

 

7. MULTIPLE CURRENT OFFENSES 

Q.  Are consecutive sentences limited? If so, how 
(e.g. prohibited, permissive, or mandatory in 
certain cases; limits on total duration; use of a 
multiple-counts enhancement formula)?    

When an offender is convicted of multiple offenses, the 
sentences are presumed to be concurrent unless, upon 
recommendation of the jury or on the court’s own 
motion, the court orders the sentences to run 
consecutively.  It should be noted that the court is not 
bound by the jury’s recommendation, and may choose 
to run the sentences concurrently even if the jury has 
recommended consecutive sentences.  If the offender 
is being sentenced for both a felony conviction and 
misdemeanor conviction, the sentences must be 
concurrent, and both sentences may be satisfied by 
service of the felony sentence.80 

Q. In consecutive sentencing, how is the 
offender’s criminal history taken into account?  

The Arkansas guidelines do not appear to treat the 
offender’s criminal history score any differently when 
the court is sentencing consecutively versus 
concurrently. 
 
 

 

 

8.  ENFORCEMENT MECHANISMS 
(LOCATION ON THE “ADVISORY”-
TO-“MANDATORY” CONTINUUM) 

Q. Are recommended sentences enforced by 
prosecution and defense sentence appeals?  

An offender can only appeal his or her sentence if it was 
in excess of the maximum sentence authorized by 
law.81 

Q. Are other enforcement methods used (e.g., 
required reasons for departure; published judge-
specific departure rates; narrow permitted 
sentencing alternatives and/or ranges)?   

The court is required to fill out a Sentencing Order, and 
give all reasons for departure from the presumptive 
sentence listed on the grid.  The court retains discretion 
and is permitted to deviate from the standards by any 
amount permitted by the statutory minima and 
maxima.82 

Q. Are some deviations from the guidelines not 
deemed departures?   

There are a few situations when sentences that do not 
align with the guidelines are not considered departures. 
Certain statutory minimum sentences for DWIs are 
higher than the guidelines recommendations; when 
these sentences are imposed, they are not deemed 
departures.  Additionally, when the offender is tried by 
a jury, the jury is also responsible for recommending an 
appropriate sentence, but such sentencing is not 
subject to the guidelines.83  Finally, sentencing following 
revocation of probation is not subject to the guidelines.84 

Q. Do some deviations require especially strong 
justification? Or minimal justification?    

As long as the court imposed sentence falls within the 
statutorily required minimum and maximum, no 
deviations require especially strong justification.85 
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