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In contrast to most of the parole profiles already posted, in-state experts did not review this document.
Starting in 2015, the state began participation in a Council of State Government Justice Center spon-
sored Justice Reinvestment Initiative eventually enacting legislation in 2017 under House Bill 1401 and
Senate Bill 2015. These bills targeted prison population growth, probation, parole, and the provision of
community-based, behavioral health services. The various reforms adopted were granted a 12-24 month
window of implementation by the legislation. For this reason, and the lack of in-state review referenced
possible in what follows to describe the changes adopted in specific parole policies or

s readers to use this profile as an informative guide, but to exercise caution in rely-

he parole process in North Dakota without checking additional sources.




CONTENTS

1. Background; Sentencing System

a. Sentencing Framework....... . 3
b. Does the State Have a Parole Board or Other Agency with Discretionary Prison

Release Authority? . . 3
c. Which Agencies Are Responsible for the Supervision of Released Prisoners?...........coo.oeeeee. 3
d. Which Agency Has Authority Over Parole Revocation?........ 3

2. Parole Release and Other Prison-Release Mechanisms

a. Parole Release Eligibility Formulas; Degree of Indeterminacy in System

b. Good Time, Earned Time, and Other Discounts

c. Principles and Criteria for Parole Release Decisions

d. Parole Release Guidelines

e. Risk and Needs Assessment Tools

f. Medical or Compassionate Release

g. Executive Clemency Power

R T T - S S N S OV

h. Emergency Release for Prison Crowding

3. Parole Release Hearing Process

a. Format of Release Hearings

b. Information Before the Board: Factors the Board May Consider

c. Prisoners’ Procedural Rights

d. Victims and Other Participants

e. Burden of Proof or Standards of Persuasion

f. Possible Outcomes at Parole Release Hearings; Form of Decisions

g. Administrative or Judicial Review of Parole Denial

oo o0 o0 o1 o0 o1 o1 B~

h. Rescission of Parole Release Dates

4. Supervision Practices

a. Purposes of Supervision

b. Are All or Only Some Releasees Placed on Supervision?

c. Length of Supervision Term

d. Conditions of Supervision

N O o1 o1 O

e. Fees and Other Financial Sanctions




CONTENTS

5. Parole Revocation

a. Principles and Criteria of “When to Revoke” ...

b. Revocation Guidelines

c. Risk and Needs Assessment Tools

d. Preliminary and Final Revocation Procedures.

e. Offenders’ Procedural Rights........

f. Victims and Other Participants

g. Burden of Proof or Standards of Persuasion

h. Revocation and Other Sanctions

i. Issuing Parole Revocation Decisions

j. Administrative or Judicial Review of Parole Revocation Decisions

© © © 0 0 0 0 0 0 o0 o

k. Re-Release Following Revocation

6. Parole Board; Institutional Attributes

a. Source of Authority and Jurisdiction

b. Location in Government

c. Purpose (Vision/Principles/Rationale)

d. Appointment and Qualifications of Board Members

e. Tenure of Board Members, Ease of Removal

f. Training and Continuing Education

g. Workload

© © © © ©O© O O o

h. Reporting and Accountability of Parole Board

Y
o

End Notes




PROFILES IN PAROLE RELEASE
AND REVOCATION:

Examining the Legal Framework in the United States

Alexis Lee Watts, Julia Barlow, Eric Arch, Edward E. Rhine

1. Background; Sentencing System
a. Sentencing Framework

North Dakota is an indeterminate sentencing state that
has no sentencing commission or sentencing guidelines.
This jurisdiction has had some form of discretionary pris-
on release and supervision since the late 1800's.”

b. Does the State Have a Parole Board or
Other Agency with Discretionary Prison
Release Authority?

Yes, the North Dakota Parole Board has discretionary pris-
on release authority.?

https://www.nd.gov/docr/adult/tps/board.html

c. Which Agencies Are Responsible for the
Supervision of Released Prisoners?

The North Dakota Department of Corrections and Reha-
bilitation’s Division of Parole and Probation Services is re-
sponsible for the supervision of released prisoners.®

https://www.nd.gov/docr/parole/

d. Which Agency Has Authority Over Parole
Revocation?

The North Dakota Parole Board has authority over parole
revocation.*

2. Parole Release and Other Prison-
Release Mechanisms

a. Parole Release Eligibility Formulas;
Degree of Indeterminacy in System

General rules of release eligibility. Inmates in custody of
the Department of Corrections and Rehabilitation are sub-
ject to the jurisdiction of the Board, unless by statute they
are prohibited from gaining parole release.® Offenders
convicted of a Class A Misdemeanor or higher must be
placed in DOCR custody.®

Category Maximum Penalty Maximum Fine

Class AA Felony Life without parole

Class A Felony 20 years $20,000
Class B Felony 10 years $20,000
Class C Felony 5years $10,000
Class A Misdemeanor | 1years $3,000
Class B Misdemeanor | 30 days $1,500

It appears that unless an inmate is required to serve a min-
imum term by statute, is subject to truth-in-sentencing
laws, or is statutorily ineligible for parole, they are imme-
diately eligible for parole and the Board will consider their
case within 30-90 days after incarceration. However, the
Board will not consider parole release for those serving a
sentence of 120 days or less.”

Violent offenders and sex offenders. Some violent and sex
offenders are not eligible for release until they have served
85% of their sentence or their sentence is commuted.®
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Life sentences. The duration in years of a life with parole
sentence in North Dakota is calculated using an actuarial
table to determine the offender’s remaining life expectan-
cy on the date of sentencing. As with violent offenders,
85% of that term of years must be served before parole re-
lease; however, in addition, parole cannot be considered
for the first 30 years of the incarceration term less credit
for good conduct.®

Recurring eligibility after denial of release. It appears that
parole may be denied after an initial hearing or deferred
to a later date, to be determined by the Board.

b. Good Time, Earned Time, and Other
Discounts

Most offenders are eligible for a sentence reduction for
good conduct. The standard rate of reduction is five days’
good time per month." In addition, an inmate can receive
a meritorious conduct sentence reduction of unspecified
length for outstanding conduct, a heroic act, or as a spe-
cial measure.’? It appears that these credits reduce the
amount of time inmates serve before becoming eligible
for parole.

c. Principles and Criteria for Parole Release
Decisions

General statutory standard for release decisions. The
Board may grant parole to an inmate if it is convinced that
the inmate will conform to the terms and conditions of
release.™

Statutory factors the board must consider. The board must
consider all pertinent information regarding each inmate,
including the circumstances of the offense, the pre-
sentence report, the inmate’s family, educational, and
social history and criminal record, the inmate’s conduct,
employment, participation in education and treatment
programs during confinement, and the inmate’s medical
and psychological records.™

Special standard for sex offenders. There does not appear
to be a special standard for sex offenders.

d. Parole Release Guidelines

There do not appear to be parole release guidelines in
this jurisdiction.
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e. Risk and Needs Assessment Tools

Statutory mandate. There does not appear to be a statutory
mandate for risk assessment in this jurisdiction.

Risk instruments utilized. The Board does not appear to
rely on an actuarial or risk assessment tool when making
decisions affecting parole release and denial.

Sex offenders. The Board does not appear to rely on an
actuarial or risk assessment tool when making decisions
affecting parole release and denial for this special cate-
gory of offenders.

f. Medical or Compassionate Release

The Board may grant medical parole to any inmate with
a serious or terminal medical condition, including those
serving capital sentences and those sentenced as violent
or armed offenders. The Board must docket and consid-
er any request for medical parole and ensure that the of-
fender meets the conditional criteria. Any inmate who re-
ceives medical parole must remain under the jurisdiction
of the Board."®

g. Executive Clemency Power

The governor may remit fines and grant commutations,
pardons, or reprieves.'® Applications for executive clem-
ency are initially reviewed by the Pardon Advisory Board,
which consists of five members appointed by the gover-
nor including the attorney general and two members of
the parole board."”

h. Emergency Release for Prison Crowding

It does not appear that this jurisdiction has an emergency
release statute.

3. Parole Release Hearing Process
a. Format of Release Hearings

Initial Parole Board Reviews are held within 60 to 90 days
of the inmate’s admission to prison if an inmate has three
or more years to serve. They are file reviews only, with
no personal appearance. If an inmate has less than three
years to serve, the clerk will set a parole review hearing.™®



b. Information Before the Board; Factors the
Board May Consider

The Board is required to consider all pertinent informa-
tion, including the circumstances of the offense, the pre-
sentence report, the inmate’s history and criminal record,
the inmate’s conduct and participation in programming
while incarcerated, and the inmate’s medical and psy-
chological records.™ The Board may call withesses and/
or ask for documents as part of their parole investigation.
It may also employ psychologists or other specialists to
examine parole applicants.?°

c. Prisoners’ Procedural Rights

Every inmate’s eligibility for parole must be reviewed in
accordance with adopted Board rules.?!

d. Victims and Other Participants

By statute, registered victims have a right to be notified
prior to parole release and the right to submit a written
statement for consideration by the Board prior to the
Board taking action. Victims of violent crimes may, at the
discretion of the Board, personally appear and speak. The
victim statement is a confidential record that can only be
disclosed to the Board or an authorized representative.
Finally, the victim is entitled to notice of the decision of
the Board and the date of the inmate’s future release.??

The Board must notify the district court and the state’s
attorney’s office in the county/counties of conviction
when the Board is reviewing whether an inmate may be
released on parole.?

e. Burden of Proof or Standards of
Persuasion

It does not appear that there is a burden of proof associat-
ed with parole release.

f. Possible Outcomes at Parole
Release Hearings; Form of Decisions

At each hearing, parole will be either granted or denied. If
parole is denied, at least one reason for the decision must
be recorded and listed on the Order Denying Parole.?
The initial parole review also allows the Board to defer a
subsequent parole review to a later month and year.

g. Administrative or Judicial Review of
Parole Denial

By statute, the decisions of the Board are not reviewable
unless they violate the law.?® There is almost no recent
case law at the appellate level on this subject.

h. Rescission of Parole Release Dates

The Board may reconsider its decision at any time before
an inmate has been released on parole. Reconsideration
may be triggered by the Board or through a petition by
interested parties.?® The case must be placed on the
docket for reconsideration at the next Board meeting
after any necessary investigation or hearings have taken
place.”

4. Supervision Practices

Parole supervision rate. As of December 31, 2016, there
were 138 parolees per 100,000 adults in North Dakota.
This is lower than the 50-state average of 303 parolees
per 100,000 adults.?®

a.Purposes of Supervision

According to the Division of Parole and Probation Services,
their mission is “to improve public safety by providing
effective correctional interventions for people on super-
vision so that they can be law abiding.”? Towards this
end, the division relies on the Level of Supervision Inven-
tory (LSI-R) to identify offenders’ risk factors and to pre-
pare case plans focused on the top criminogenic needs.*°

b. Are All or Only Some Releasees Placed on
Supervision?

It appears that all parolees are initially placed on super-
vision.

c. Length of Supervision Term

Maximum supervision terms. The Board can set parole
expiration dates beyond the longest expiration date of
the court-imposed sentence not to exceed two years for
a misdemeanor or five years for a felony. The minimum
length of a parole term must be the expiration date of the
court-imposed sentence minus any sentence reduction
credits earned during incarceration.?!
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Early termination. The Board may terminate a parolee’s
supervision at any time earlier than the fixed date of re-
lease if it determines that early termination is warranted
and in the interest of justice. However, the Board may not
terminate supervision for a parolee with a life sentence
earlier than five years from the date of release.* It appears
that the Board may end the requirements associated with
active supervision, but cannot alter the actual expiration
of the parole term itself.

Extension of supervision term. It is unclear whether the
Board has the authority to extend the term of supervision.

Incentives; “goal parole.” The Board may allow a parolee
to earn performance based parole reduction credits at a
rate of up to five days per month. This credit may lead to
early termination of parole.® To earn these credits, parol-
ees must be gainfully employed or seeking employment,
participating in recommended treatment, educational
programs, or other programming, and engaging in be-
havior reasonably consistent with the conditions of pa-
role. Note that parolees can also lose credits through lack
of compliance.?*

d. Conditions of Supervision

There are many standard conditions of parole in North
Dakota, including:

(1) Ishall not violate any laws of any city, county, state,
tribal or United States government.

(2) Ishallreport as instructed to my assigned parole offi-
cer upon my actual release from any correctional fa-
cility. Reporting instructions will be provided by the
DOCR prior to release.

(8) Ishall report according to the instructions of my pa-
role officer and the DOCR. | shall pay a $45 month-
ly supervision fee which is due on the first of every
month and payable on the fifth. | shall complete and
submit a MONTHLY REPORT by the fifth day of each
month to my Parole Officer.

(4) 1 shall not own, purchase, borrow, possess, use or
carry any type of firearm, destructive device or dan-
gerous weapon. | will not engage in any assaultive,
intimidating, harassing, stalking or abusive behavior
or make any threats of violence.

(5) 1 shall not participate in undercover work with any
member of the Drug Enforcement Unit, or any other
Law Enforcement Agency, while on parole. | will not
associate with individuals who use illegal controlled
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substances, engageinillegal activities, and are known
felons. Any association with a known felon or some-
one under parole/probation supervision must be
approved, in writing, by a Parole and Probation Ser-
vices Program Manager.

(6) I shall allow my person, place of residence and any
outbuildings or curtilage, or vehicle, or property that
| own or lease, to be searched, and that any con-
traband and evidence that may be found may be
seized, at any time of the day or night, by a parole
and probationer officer without requiring the parole
and probation officer to obtain or present a search
warrant.

(7) Ishall not use or possess any alcoholic beverage, nor
shall | enter any liquor, beer or wine establishment
while | am under parole supervision, unless other-
wise directed by my Parole Officer. | shall not use or
possess any non-prescribed controlled substances.
I shall not gamble, nor shall | enter any gambling
establishment. | shall not possess or use any type
of surveillance equipment such as audio, video and
motion detectors, scanners or any type of surveil-
lance/counter surveillance equipment without writ-
ten permission from my assigned parole officer.

(8) Ishall submit to a medical examination or other test-
ing procedure for the purpose of determining wheth-
er I have used or consumed any alcoholic beverages,
controlled substance or any non-prescribed drugs,
whenever requested to do so by a Parole Officer. |
shall not possess or use any adulterants.

(9) 1 shall not leave the State of North Dakota without
obtaining advanced permission from a parole officer
and having a travel permit. | do hereby waive extra-
dition to the State of North Dakota from any jurisdic-
tion in or outside the United States where | may be
found and also agree that | will not contest any effort
by any jurisdiction to return me to the State of North
Dakota. | understand that if | am returned to the
Parole Board as a Parole Violator, the Parole Board
may order that | pay for any or all costs associated
with my return.

(10) I shall make restitution, fines, fees and costs pay-
ments on a monthly basis at a rate set by my Parole
Officer.

(11) If required to register as a sex offender or an offend-
er against children, | shall register my residential
address, employment, school, vehicles operated
and internet information in accordance with NDCC
Section 12.1-32-15 with the law enforcement in the
county or city of my residence.



(12) I shall continue to seek out and accept at the earliest
possible time, either gainful employment, participa-
tion in an educational or vocational training program
approved by my Parole Officer. | shall not change,
quit or be terminated from employment, educational
or vocational training programs without approval of
my Parole Officer. | shall work towards obtaining my
GED if  do not have a high school diploma or GED.

(13) I'shall, upon the recommendation of my assigned Pa-
role Officer, participate in an evaluation at a facility
approved by the DOCR relative to possible chemi-
cal dependency, mental health or criminogenic risk
issues. | further agree to comply with the recom-
mendations made by representatives of the facility
concerning treatment possibilities, including med-
ications, of my diagnosed chemical, mental health
or criminogenic risk issues. | shall also attend, partic-
ipate in and successfully complete any recommend-
ed aftercare or continuing care program and attend,
actively participate in AA/NA or other self-help group
on a weekly basis and obtain and utilize a sponsor,
unless otherwise directed by my Parole Officer.

(14) 1 shall abide by various intermediate measures im-
posed by my Parole Officer. These measures consist
of community constraints and controls, which are su-
pervised by the DOCR.

(15) I shall reside at my designated Parole Board or DOCR
approved residence. If placed in a community correc-
tions facility/transition center/halfway house; | shall
successfully complete all programming and follow all
the rules of the facility. Transportation to any facility
shall be by bus or DOCR transport unless otherwise
specifically authorized. | may not change address
without prior approval of my Parole Officer and | shall
allow any Parole Officer to visit me at anytime, at my
place of employment or at my place of residence.®®

Discretionary conditions of parole may include abiding
by a no-contact order with the victim or the victim’s fam-
ily, daily reporting, abiding by a curfew, electronic moni-
toring, not being a party to or using a checking account
or credit card, or participation in an alcohol or drug mon-
itoring program. Other conditions may include participa-
tion in re-entry programming or obtaining a batterer’s or
anger management evaluation.3®

Sex offenders. Apart from registration, it is unclear how
conditions of supervision may differ for sex offenders.

Modification of conditions. It is not clear who is autho-
rized to initiate the modification of conditions imposed by
the Board, what the process is, and who must ultimately
approve of any changes that are recommended by proba-
tion and parole staff.

Incentives; lighter conditions. See the discussion of incen-
tives and goal parole above under section 4(c).

e. Fees and Other Financial Sanctions

Parole supervision fees. Parolees must pay a monthly
supervision fee of $45.%7 It is unclear whether this fee may
be waived or reduced based on a parolee’s income.

Payments for drug and alcohol testing and treatment. It is
unclear whether parolees must pay for drug and alcohol
testing or treatment.

Restitution. Payment of restitution is a standard condi-
tion of parole. Payment can be at a rate set by the parole
officer.?® The sentencing court may order restitution for
any damages directly related to the criminal offense. The
court must consider the ability of the defendant to pay
and the likelihood that attaching such a condition will
serve a valid rehabilitative purpose.*®

Child support. It does not appear that payment of child
support is a standard condition of parole except insofar
as nonpayment of child support might violate the law.

Other financial obligations. Parolees must pay fines, fees,
and costs as a condition of parole.*

Incentives; reduction of economic sanctions. It does not
appear that there are incentives related to reduction of
economic sanctions.
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5. Parole Revocation

Parole revocation proceedings. In 2016, 239 individuals
returned to incarceration through revocation and 72 did
so through a new sentence.*!

Absconders. In 2016, there were 40 reported absconders
from the parole system.*?

a. Principles and Criteria of “When to
Revoke”

Legal predicates. Revocation may be based on any viola-
tion of the terms of parole established by the Board or by
the Department of Corrections and Rehabilitation.*3

Statutorily enumerated factors. Apart from the criteria
above, there are no further statutory factors the Board
must consider.

b. Revocation Guidelines

It does not appear that the Board utilizes guidelines in de-
termining whether to revoke parole.

c. Risk and Needs Assessment Tools

It is unclear whether there is a risk and needs assessment
utilized in the revocation process.

d. Preliminary and Final Revocation
Procedures

Arrest orsummons. If a parolee has allegedly violated any
terms or conditions of parole, the director of the Depart-
ment of Corrections and Rehabilitation may issue a war-
rant for their arrest. In the alternative, the Department may
impose intermediate conditions of parole, which will be
discussed further below. If the Department institutes an
intermediate measure, they must also contact the Board
for authorization. The Board may instead ask the Depart-
ment to initiate revocation proceedings and take the pa-
rolee into custody.*®

Preliminary hearing. The preliminary hearing is conduct-
ed by a parole officer not directly involved in the case
(designated by the Director of the Department of Cor-
rections), and must determine whether there is probable
cause to find that there has been a parole violation. At the
end of the hearing, the parolee must be returned to cus-
tody, transferred to another facility or hospital, or released
pending a final hearing.*®
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Final hearing. The Board must conduct a final hearing to
determine whether the parolee has violated the terms
and conditions of parole.#” The Board must make the fi-
nal determination of whether or not a parolee should be
returned to physical custody to serve all or part of their
remaining sentence.*

e. Offenders’ Procedural Rights

At any phase of parole revocation, the parolee must have
written notice of the purpose of the hearing and the al-
leged violations, the opportunity to be heard in person
and to present evidence and testimony, the opportunity
to confront and cross-examine witnesses (unless there is
a risk of harm to the witness), and a written statement as
to the reasons of the decision.*®

Under Department regulations, parolees do not have the
right to an attorney at the preliminary hearing but may ob-
tain an attorney at their own expense.® It is unclear how
parolees are appointed counsel if required under Gag-
non v. Scarpelli, which guarantees council under certain
circumstances.®’

The parolee may waive all hearings and admit to any vi-
olations of parole; however, the Department may hold a
preliminary hearing regardless.5?

f. Victims and Other Participants

It does not appear that victims receive notification of, or
play a role in parole revocation hearings.

g. Burden of Proof or Standards of
Persuasion

It is unclear what burden of proof or standard of persua-
sion is associated with parole revocation.

h. Revocation and Other Sanctions

After a violation has been proved, the Board may order a
parolee to serve all or part of their remaining sentence in
custody. If that occurs a parole clerk will determine the
appropriate placement for the offender.® It is not clear if
the Board can take other actions short of revocation.

The Department of Corrections has the option, by regu-
lation, to punish offenders through intermediate condi-
tions of parole. These can include restitution, incarcera-
tion for up to 72 hours, or other conditions necessary for
rehabilitation.®*



When the board determines the parolee has absconded
from supervision, the board may order the parolee to pay
the costs of being returned to the board.%®

i. Issuing Parole Revocation Decisions

Parolees are entitled to a written decision regarding pa-
role revocation that includes the findings of fact and rea-
sons for the decision.%®

j. Administrative or Judicial Review of Parole
Revocation Decisions

Most orders of the Board are unreviewable unless they do
not comply with statutory law.5” There is very little recent
case law on parole revocation at the state appellate or
supreme court level.

k. Re-Release Following Revocation

If an offender has fewer than nine months to serve at the
time of revocation, and the Board has decided to revoke
the remainder of their term, another parole hearing will
not be scheduled. If there is more than nine months re-
maining on the sentence, the Board will set a future re-
view date in the revocation order.%®

6. Parole Board; Institutional Attributes
a. Source of Authority and Jurisdiction

The Board is created by statute and has authority over
parole release, the conditions of parole, and parole revo-
cation.®®

b. Location in Government

The Board appears to be an independent agency located
within the executive branch with administrative support
from the Department of Corrections and Rehabilitation.®

c. Purpose (Vision/Principles/Rationale)

According to its website, “the mission of the Board is to
conduct informed and fair hearings on cases subject to
the jurisdiction of the Board and take appropriate action
to ensure public and victim safety and to reduce the like-
lihood of future criminal behavior of offenders by provid-
ing opportunities for rehabilitation.”®

d. Appointment and Qualifications of Board
Members

The Board consists of six members appointed by the
governor. The governor designates one member to be
the chairman of the Board. Unusually, each meeting of
the Board requires the attendance of only three out of six
members.5?

Qualifications? Each of the members must be an “elector
of the state,” in other words, they must have the right to
vote in North Dakota. One of the members must be expe-
rienced in law enforcement (which can include prosecu-
tion), one must be a licensed attorney, and four must be
qualified by special experience, education, or training.%®

e. Tenure of Board Members, Ease
of Removal

Board members are appointed to three-year staggered
terms. The governor may only remove a member for
disability, inefficiency, neglect of duty, or malfeasance in
office.®

f. Training and Continuing Education

There does not appear to be a statutory requirement for
member training or continuing education.

g. Workload

There is little published data available about the Board'’s
annual activities. However, the Board does publish details
about their latest monthly hearing results.®® It appears that
there were 533 discretionary parole releases of some kind
in 2016, however no further data is available.5®

h. Reporting and Accountability of Parole
Board

Apart from the detailed summary of each monthly hearing
described above, there is very little published information
about the actions or activities of the Board.
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